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Abstract

This article aims to offer a critical overview of the Brazilian legal framework for confronting
domestic violence against women. Intimate partner homicides are epidemic in Brazil: there
are four deaths of women per day. In 2006, the Maria da Penha Law (MPL) introduced
integrated polices and transformed criminal procedures to deal with the complexities of
gender violence. Reforms included the establishment of The House of Brazilian Women,
women-only police stations, specialised courts, intervention orders, interdisciplinary
experts, and perpetrator programs. In 2015, a new law created the crime of femicide,
designed to prevent ‘honor killings’ defenses in cases of intimate partner homicide and to
avoid impunity. Despite law reform, structuring and articulating the network of services
remains a challenge. The MPL led to great social change in Brazil regarding awareness of
the violence against women, facilitating a broader discussion about gender equality.
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Introduction

There have been a number of recent inquiries in Australia addressing domestic violence.
Prominent amongst these are those by the Special Taskforce on Domestic and Family Violence in
Queensland (2015), the Council of Australian Governments (COAG) Advisory Panel (COAG 2016),
and the Victorian Royal Commission into Family Violence (Neave et al. 2016). These inquiries
considered the need to hold perpetrators accountable and provide support for men’s behaviour
change and to develop integrated responses to keep women and their children safe.
Recommendation 6.3 of COAG Advisory Panel (COAG 2016: xviii) states that a national summit
should be held to ‘showcase and recognise Australian and international best practice in
addressing violence against women and their children’ and ‘provide opportunities to identify,
develop and share innovative and integrated approaches’. However, except for the Victorian
Royal Commission into Family Violence (Neave et al. 2016), these inquiries typically look only to
innovations in the so-called ‘developed world’, disregarding possible contributions from the
‘global south’ (Carrington, Hogg and Sozzo 2016).

This article aims to fill a void in knowledge, offering a critical overview of the Brazilian legal
framework for confronting domestic violence. It will compare the rates of violence against women
in Brazil and Australia, discuss aspects of both law and policies to respond to domestic violence
in the Brazilian context, and analyse the recent Brazilian law on ‘femicide’.

The epidemic dimension of gender violence in Brazil

In 2013, 4,762 women were Kkilled in Brazil, a rate of 4.8 female killings per 100,000 people, an
average of 13 per day. In 2013, Brazil was fifth in the international ranking of female homicides,
with per capita rates for homicides eight times greater than for Australia (see Table 1). The rates
of female killings increased 21 per cent from 2003 to 2013; 50.3 per cent of these deaths were
committed in the context of family violence, and 33.2 per cent in context of Intimate Partner
Violence (IPV) (Waiselfisz 2015). This means that, in Brazil, there were four I[PV deaths per day.
By comparison, in Australia, approximately one woman is killled per week in the context of IPV
(Cussen and Bryant 2015).

Table 1: International ranking of female homicides

Year of data | Rate of deaths per
Position | Count consideration 100,000 people
1 8.9

El Salvador 2012
2 Colombia 2011 6.3
3 Guatemala 2012 6.2
4 Russia 2011 53
5 Brazil 2013 4.8
19 United States of America 2010 2.2
37 Canada 2011 0.9
51 Australia 2011 0.6
75 United Kingdom 2013 0.1

Data source: Waiselfisz 20152

Some Brazilian state capitals, such as Vitoria (Espirito Santo) and Maceio (Alagoas), have even
more alarming rates of female deaths per 100,000 people, at 11.8 and 10.7 respectively. Still,
these statistics, derived from the Ministry of Health data system, may under-report such deaths
(Waiselfisz 2015).
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The risk of suffering violence increases when gender intersects with racism or poverty. Black
women represent 66.7 per cent of female victims of homicide(Waiselfisz 2015), whereas only 51
per cent of the total female population is black (Instituto Brasileiro de Geografia e Estatistica
2010). From 2003 to 2013, the number of homicides of white women dropped 9.8 per cent, while
this number increased by 54.2 per cent for black women (Waiselfisz 2015). Studies also indicate
that macrosocial factors, such as income inequality and community disaggregation, increase the
risk of lethal IPV (Gomes 2014).

The number of women Kkilled in Brazil is associated with widespread levels of other forms of
violence against women. In 2014, there were 47,646 reported rapes of women, equating to one
rape each 11 minutes (Férum Brasileiro de Seguranca Publica [Brazilian Forum on Public
Security] (FBSP) 2015). Of women interviewed in a survey, 90.2 per cent said they were afraid of
being raped (FBSP 2015). Alarmingly, 42 per cent of Brazilian men think that, if a women is
wearing ‘provocative’ clothes, she cannot complain if she is raped (FBSP and Datafolha 2016). In
a survey of 10,000 women living in the Northeast Region of Brazil, 27 per cent of those
interviewed said they had suffered at least one act of domestic violence during their lives, and
11.9 per cent reported experiencing this form of violence in the last year (Carvalho and Oliveira
2016). Each year police reports of domestic violence against women increases: in Brasilia, the
capital, there were 4,258 cases of IPV against women registered by the police in 2008, and 13,100
cases in 2016, representing an increase of more than 200 per cent in that period (Office of the
General Attorney of the Federal District 2017). The national hotline for violence against women
(‘call 180°) received 4.7 million calls during its first decade of operation (2005-2015), of which
552,748 reported violence, mostly physical (56.7 per cent) and psychological (27.7 per cent)
violence (National Secretary of Policies for Women Brazil 2016).3

Violence against women has long been explained by its gender sociological aspects, related to
expected male roles of power and control (Bandeira and Thurler 2010; Machado and Magalhaes
1999). Indeed, Brazilian national statistics of attendances in health services related to general
interpersonal violence indicate a link between the age of the woman and the relationship with
the aggressor (Waiselfisz 2015). During childhood, parents are the most common offenders
against girls (with a prevalence of mothers as offenders); in adolescence the offenders are the
parents, partners, boyfriends (current or former) and brothers. During their young and adult
lives, women are offended against most commonly by partners, boyfriends and brothers; and
older women are mostly offended against by their sons, followed by their partner, their brother
and carer (who are 3.4 per cent of those included in the ‘other’ category). Table 2 shows Brazilian
national statistics of attendances of women in health services related to general interpersonal
violence, crossing age of patient and relation with the offender.

The Latin ‘macho’ culture combined with a generally violent environment contributes to the
levels of violence against women. In fact, Brazil has high levels of interpersonal violence: there
were 58,559 intentional violent deaths in 2014, 28.9 deaths per 100,000 people (FBSP 2015).
Firearm numbers in Brazil are also alarming. Even though the so-called ‘Disarming Law’ (Statute
n. 10826/2003) provided very strict rules around legal firearm ownership, including an
education course and bureaucratic registration, studies estimate there are about 15.2 million
firearms in private hands, 8.5 million of which are illegal firearms (Dreyfus and Nascimento
2005). The magnitude of this arsenal is closely conected to homicide rates. There were 118,379
illegal firearms recorded by police in 2014 (FBSP 2015), and 44,861 people were killed by
firearms in 2014 (Waiselfisz 2016).
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Table 2: Women attending Brazilian health services for IPV, by age and relationship with offencer

Adolescent Adult

Offender (12-17) (30-59)

Father 29.4 10.6 1.4 0.6 0.3 6.4

Mother 42.4 10.8 1.3 0.7 0.8 8.1

Stepfather 9.7 5.1 0.9 0.2 0.0 2.5

Partner 0.0 8.4 29.7 34.0 12.9 22.5
Former Partner 0.0 2.3 12.5 11.2 1.7 7.9

Boyfriend 0.0 9.7 4.8 2.9 0.5 4.2

Former Boyfriend 0.0 2.9 3.7 1.9 0.5 2.3

Brother 5.4 13.7 11.7 8.5 7.1 9.9

Son 0.0 0.2 0.3 4.1 34.9 3.3

Unknown 15.6 211 11.2 9.7 7.7 13.0
Self-provoked 2.6 13.9 41.0 15.8 9.5 13.0
Other 23.7 11.8 10.0 11.0 24.4 16.2

Data source: Waiselfisz 2015
Note: The heavily shaded cells highlight standout relationship links between aggressor and IPV victim, by age

This specific violent environment fostered by the proliferation of illegal firearms in Brazil also
leads to particular contexts for intimate partner homicide (IPH). In Brazil, gunshot wounds are
the most common cause of IPH (48.8 per cent), followed by stab wounds (25.3 per cent), beating
(8.0 per cent), strangulation or suffocation (6.1 per cent) and others (11.8 per cent) (Waiselfisz
2015). Conversely, in Australia, the most common cause of death through IPH are stab wounds
(42 per cent), followed by beating (21 per cent), strangulation or suffocation (14 per cent) and,
only in fourth position, gunshot wounds (11 per cent) (Cussen and Bryant 2015).4

The evolution of Brazilian legislation to counteract domestic violence against women

Since the 1970s, Brazil has had a strong feminist movement, which led to the creation of the first
women-only police stations in 1985. In spite of being a signatory to the 1979 United Nations’
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), and the
Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against
Women (Belém do Para Convention), signed by Brazil in 1994, the Brazilian legal system was still
insensitive to gender perspectives into the early 2000s. In 2001, the Organization of American
States convicted Brazil in the case Maria da Penha for omission and negligence in addressing I[PV
(Inter-American Commission on Human Rights (IACHR) 2001); Penha had become paraplegic
after suffering two attempted murders by her husband, who remained free while the case still
awaited trial after 20 years. This led the Brazilian Parliament in 2006 to approve a specific Gender
Violence Statute(Brazil 2006), later called the Maria da Penha Law (MPL), after intense advocacy
by feminists (see Barsted 2007).

Even though the primary rationale for the 2006 law was intimate partner violence, it uses the
broad concept of ‘domestic and family violence against women’. The MPL also covers ‘all affective
intimate relations’, including dating violence, regardless of the sexual orientation of either
offender or victim. The law applies to all ‘gender based’ action or omission related to violence,
which may be physical, psychological, sexual, patrimonial or moral. The MPL considers all
violence against women a violation of human rights and sets policies on three levels: prevention
policies, protective measures for victims, and criminal procedures (Pasinato 2010).
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The MPL stated the need for interdisciplinary, transversal and integrated policies in the fields of
justice, police, social assistance, health, education, employment and housing (Brazil 2006, article

2 item I). It also previewed preventive programs in schools and social campaigns (item II). The
National Secretary of Women'’s Policies, created in 2003, coordinates the integration of federal,
state and local governments to address gender violence. The ‘National Pact to Face Domestic
Violence’ (National Secretary of Policies for Women Brazil 2011) previews a network of services,
such as specialised women'’s centres, shelter houses, women-only police stations, specialised
domestic violence departments for legal-aid, prosecution offices and Magistrates Courts, the
National Gender Violence Hotline (‘call 180’), specialised domestic violence health services, and
specialised units in immigration support services.

This new gender paradigm also induced important changes in the traditional criminal justice
system. Some of the innovations were:

o Provision of ‘Urgent Protective Measures’, similar to restraining or intervention orders.

o Recommendation for the creation of specialised courts with civil and criminal
competence for domestic and family violence against women. Even though there is this
provision of double competence, in most states, the civil competence is limited to
intervention orders.

o Recommendation for the creation of more women-only police stations (firstimplemented
on 1985).

o The MPL made physical aggression a mandatory prosecution crime, regardless of the
victim’s wishes. This means the victim cannot withdraw the complaint and third parties
may report a battery incident to the police even without the victim’s authorisation.

o The MPL still requires victim’s authorisation for the prosecution of cases of threat and
moral offences. Although, in these cases, if the victim withdraws her authorisation at the
police station before the indictment, there must be a judicial hearing to confirm the
withdrawal. After the indictment, it is not possible to withdraw the authorisation to
prosecute.

o The MPL revoked the prior conciliation system, which provided for a mandatory
conciliation hearing before the criminal procedure in order to encourage victims to
withdraw charges in the name of a ‘pacification of conflict’.

o The law allowed the police to arrest the offender when caught in the act, following a bail
decision by the court. A recent general reform in 2015 introducing after-prison hearings
may, if robustly implemented, strengthen the use of intervention orders on bail.

o Indirectly, the MPL forbids all kinds of plea bargaining, making the prosecution
mandatory when other procedural prerequisites are present.

o The judge may order the arrest of the offender, especially if he breaches an intervention
order. Currently the law is not clear if the breach of an intervention order alone would
constitute an independent criminal charge or would only allow imprisonment for the
previous crime. A current bill before parliament aims to specificly criminalise any breach
as ‘judicial disobedience’.

o The MPL prohibited the sole penalty of fine or donation of goods and introduced the
penalty of attending rehabilitation programs for offenders, after the conviction. Even
though the law is not clear, some legal interpretations consider that it is possible to issue
a mandatory intervention order to attend these programs.

o Provision of interdisciplinary domestic violence experts to assist the specialised
Magistrates’ Courts to reach decisions.

1JCJ&SD
Online version via www.crimejusticejournal.com © 2018 7(1)

19



Thiago Pierobom de Avila: Facing Domestic Violence Against Women in Brazil: Advances and Challenges

One of the most important and consequential new procedures was the intervention order.
According to the MPL, when a woman files a domestic violence complaint with the police, the
commissioner has a duty to assist her with an application form for some of the urgent protective
measures provided by the law, such as: exclusion of the respondent from the residence;
prohibition of approaching and contacting the victim, child or relatives; suspension or
cancellation of fire arms authority; temporary maintenance allowance; or other measures
adequate to the situation. The commissioner must send this application, with relevant
documentation, to the court within 48 hours, where the judge must render an urgent decision
within a further 48 hours. The decision is usually immediate, on paper, with no prior hearings.
For example, in Brasilia in 2016, there were 13,100 reported cases of domestic violence against
women, and 11,556 applications for intervention orders were received from police (Office of the
General Attorney of the Federal District 2017); this indicates that, in most cases, women apply for
intervention orders, and sometimes more than one victim applies. These intervention orders had
such an impressive positive impact that a further reform of the Criminal Procedure Code in 2008
broadened their reach to all other crimes, inclusive of offences outside the family context.

The MPL broadly defines psychological violence as:

... all conduct to cause emotional damage and decrease of self-confidence, or to
harm or disturb the full development of the person, or intending to demean, to
control the actions, behaviours, beliefs and decisions, through threat, constraint,
humiliation, manipulation, isolation, constant surveillance, stalking, insulting,
blackmailing, ridiculing, exploitation, as well as limitation of the right to go and
come, or any other way to damage the psychological health and self-determination.
(Brazil 2006: article 7, item II)

This broad concept is considered part of the civil protective measures provided in the MPL, such
as intervention orders, but does not necessarily constitute a criminal offence. The most usual
crimes related to psychological violence are threat, moral abuse, and the misdemeanor of breach
of the peace. Other conduct such as ‘decrease of self-confidence’, ‘isolation’ or ‘manipulation’
without threat or cursing are not criminal offences but may provide a basis for civil interventions.
This broad concept of psychological violence is a powerfull tool to ‘reread’ old crimes with a new
gender lens, encouraging practitioners to recognise a context of violence that was once invisible.

The establishment of the MPL led to the need and consequent introduction of programs for
perpetrators. Initially there was resistance to acceptance of these programs due to the fear of
psychologisation of domestic violence and of losing its socio-cultural insights and approach, as
well as spending the limited budget for women-related policies on men. Today, these programs
are recognised as an important component of the broader network of programs to address
domestic violence (National Secretary of Policies for Women Brazil 2011), even though the
budget source is usually outside women'’s policies departments. There are very generic national
guidelines on the methodology of these programs (National Secretary of Policies for Women
Brazil 2011, appendix 2), and, in practice, programs vary considerably in structure and funding.

Most of these perpetrator-targeted projects are supported by non-government organisations
(NGOs) or local government initiatives. For example, since 2003, the Federal District has had a
state-wide public funded program called ‘Centre for Attendance of Families and Perpetrators of
Domestic Violence’ (NAFAVD). There are nine centres located either inside courts or in nearby
prosecution offices. These programs run for three to six months, with individual or group
sessions, as decided by the service team according to the case specificities. Usually sessions are
held separately for women and men, but there are recent experiments with mixed groups as well,
although never with couples together. The idea behind these mixed groups is to facilitate empathy
and realisation of gender violence in another relationship. Interventions with women aim to
acheive: recognition and therapeutic hearing; empowerment; citizenship strengthening; delivery
IJCJ&SD 20
Online version via www.crimejusticejournal.com © 2018 7(1)



Thiago Pierobom de Avila: Facing Domestic Violence Against Women in Brazil: Advances and Challenges

of information about the MPL; critical consideration of gender relations; intervention in the
violence cycle; a life without violence; and the creation of safety plans. The interventions with
perpetrators aim to achieve: accountability for the violence; reflection and education on gender
stereotypes and inequalities; awareness of the MPL and human rights; change of sexist values and
practices; and non-violent alternatives for conflicts resolution (Federal District Secretary of
Policies for Women 2017). In addition to these programs, cases can be referred to mental health
services, especially related to alcohol and drugs abuse. In 2016, there were 1,295 referrals to this
program; 496 men completed the intervention during 5,897 meetings; 861 men did not attend
the program; and there were 881 men on the waiting list at the end of the year (personal email
communication, Federal District Secretary of Policies for Women, 14 February 2017). In recent
years, the increased waiting time to begin the program has had a direct relation with the
decreased engagement to complete it.

Many studies have indicated the potential of these interventions (see Aguiar and Diniz 2009 for
a complete listing) but as yet there is no long-term study of recidivism with a significant sample
of perpetrators and a control group. One current challenge is how to reconcile the rehabilitation
programs for perpetrators with mandatory orders from the justice system, since the latter are
expressly designed to take place after conviction, which may happen some years after the facts
(Avila in press). Structuring the centres to meet the huge demand is also a frequent issue.

It is necessary to link these programs with other protective strategies related to specialised
networking. Local new experiences with risk assessment and management, including follow-up
patrols by police units with women at high risk, special police contact devices for high risk
victims, GPS monitoring anklet for offenders, and a structured protocol of interagency
collaboration are ongoing (Avila in press). National commissions from the Judiciary (Férum
Nacional de Juizes de Violéncia Doméstica e Familiar contra a Mulher [National Forum of Judges
on Domestic and Family Violence against Women] (FONAVID)), the Prosecution Office (Comissdo
Permanente de Combate a Violéncia Doméstica e Familiar contra a Mulher [Permanent
Committee to Combat Domestic and Family Violence Against Women] (COPEVID)), and the Legal-
Aid Services (Colégio Nacional dos Defensores Publicos Gerais [National College of General Public
Defenders] (CONDEGE)), as well as a national board of articulation sponsored by the National
Secretary of Women’s Policies (Campaign Commitment and Attitude) have collaborated to
increase interagency articulation and sharing of best practices.

One of the current integrative programs is the ‘House of the Brazilian Woman’, a federal
government-sponsored project through partnerships with the state and the city. A standard
facility includes units of the various services related to domestic violence, in order to avoid the
‘women’s pilgrimage’ between services, and create greater integration and referrals. A
multidisciplinary team assists the victim: a police unit may receive her complaint; there are courts
units assisting with intervention orders; legal advice services; employment services; and a police
patrols follow up project. This program follows the trend of specialised and integrated services
of the women-only police stations, which have been found to enhance women'’s willingness to
report, increase the likelihood of conviction and may work as an important connection with other
supporting services (United Nations Women 2011). A study found that establishing a women'’s
police station in a metropolitan municipalilty is associated with a 17 per cent reduction of the
general female homicide rate, with greater effects on younger rather than older women, those
aged 15 to 24 years, where there is a 50 percent reduction in the homicide rate (Perova and
Reynolds 2017).

The MPL led to considerable social change regarding the awareness of violence against women,
challenging the traditional view that [PV is only a private matter. According to one study (Avon
Institute 2011), 94 per cent of interviewed people had already ‘heard about’ the new domestic
violence statute, even though only 13 per cent considered to ‘know it well. Most of the
understandings of the law still associate it solely with physical offences, and not also with
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psychological violence. The new law has an impressive and unprecedented popular reach in
Brazil. Another study indicates that 34 per cent of interviewed men have recently ceased to
practice some sexist behaviour, and 81 per cent agree that men should talk to other men in order
to reduce gender discrimination (Avon Institute 2016).

In the first few years of the MPL, there were many criticisms, especially from those that
considered it unconstitutional to have a gender-specific law that treats men and women
differently. An important decision of the Supreme Federal Court (2012) declared the MPL
constitutional. Nevertheless, there is constant parliamentary tension around the subject, with
general speeches recognising the need to address domestic violence, but with several bills
proposing amendments to the MPL in a conservative direction, despite the arguments of feminist
organisations about the gendered nature of violence.

Notwithstanding the unquestionable advances of the new law, there are still big challenges ahead.
The National Parliamentary Commission of Enquiry on Violence Against Women (2013) found
serious problems with the implementation of the MPL. It concluded that most of the specialised
services are concentrated in the state capitals, and there is a lack of articulation and referrals
between the services. This lack of integration of services was (and still is) leading to
ineffectiveness, which in turn leads to a decrease of demand by women in some places, which
leads some stakeholders to believe the services are useless (Campos 2015). Indeed, structuring
and articulating the network of services is currently one of the greatest challenges (Campos 2015;
Pasinato 2015). Some local practices are making an effort to build integrated protection protocols
(see Avila in press).

Moreover, there is still little rigourous research and official information about the profile of cases
and best practice to reduce recidivism. At the end of 2016, the National Council of the Prosecution
Office created a national database on domestic violence, which began to receive data during 2017
and will produce the first national statistic in 2018, but the information will not provide detailed
case profiles. Broad and indepth research on the subject is rare (for a good example of solid
research about the deaths of women, see Diniz, Costa and Gumieri 2015).

Most specialised Magistrates Courts are overburdened with cases, which leads to a delayed
response in granting intervention orders and punishing offenders that compromises the law’s
effectiveness (National Parliamentary Commission of Enquiry on Violence Against Women in
Brazil 2013). Women complain that revictimisation is felt not only as a result of the process at
police stations but also in the judicial system; this indicates in part a lack of proper training of
legal personnel in a gender perspective. A recent National Guideline of criminal investigation of
IPV, sponsored by the European Union, aims to fill this gap, recommending greater interagency
integration with a gender perspective (Eurosocial Program 2016).

Besides criticism about inadequate implementation of the MPL, there are also criticisms about its
overall adequacy. Despite the Brazilian feminist movement considering the mandatory
prosecution of physical aggressions a necessary step to overcome the historical privatisation of
such violence and thus revictimisation (see Pasinato 2010), some feminists (see Larrauri 2008)
question the possibility of a traditional punitive criminal justice to attend women’s real intentions
and needs when looking for help in a domestic violence situation. One of the critiques is about the
mandatory prosecution of all physical offences, regardless of its seriousness. It is argued that this
could have a deterrent effect on reporting new cases, since women would know they would not
have the opportunity to negotiate a solution that could effectively consider their interests,
especially for minor offences, or where the woman decides to continue the relationship, outside
the punitive criminal justice approach.

In addition, the prohibition of plea bargaining may have the effect of preventing a prompt and

individualised answer from the criminal system, as well as overburdening the Courts with minor
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cases and delaying responses in more serious cases. Indeed, many countries have built specific
plea bargaining rules for domestic violence (Avila 2014). Another criticism is the inadequacy of
the traditional criminal investigation, with the Brazilian bureaucratic ‘inquérito policial’ [police
investigation procedure], to face the complexity of domestic violence (Pasinato 2010).

The criminalisation of the femicide

The passing of the MPL in 2006 was followed by a period of contention about the new gender
paradigm. After the 2012 Supreme Federal Court decision on the constitutionality of the law, and
the final report of the National Parliamentary Commission of Enquiry on Violence Against Women
in Brazil (2013), there was a greater awareness of the need to incorporate the gender perspective
into legal resposes to cases of IPH. In 2015, the crime of ‘femicide’ was introduced into the
Brazilian Penal Code.

The criminalisation of femicide in Brazil followed similar legislation in 14 other Latin America
countries (Machado 2015). Despite possible more remote references, the most known reference
for the expression ‘femicide’ is attributed to Diana Russell, who used it in 1976, during an
international meeting (Russell 1992), to describe a form of sexist terrorism against women, in the
murder of women due to being women (Caputi and Russell 1992). When translated into Spanish,
the expression mutated to ‘feminicide’ to differentiate from the similar ‘homicide’, emphasising
the gender perspective (Lagarde 2004).

The expression was also used in the Inter-American Court of Human Rights (I/A Court HR)
judgement of the case Gonzalez and others vs Mexico, also known as the Cotton Field case. The
case, presented in 2002 and judged in 2009, was related to a series of murders and
disappearances of women in Ciudad Juarez, a Mexican city close to the USA border, in an
environment of male organised crime and increasing female independence due to employment in
cosmetic industries in the region, followed by State omission of proper investigation and
punishment. The I/A Court HR convicted Mexico of the violation of the right to life and non-
discrimination, considering these crimes ‘were influenced by a culture of discrimination against
women’ (I/A Court HR 2009: 98).

The use of the new expression femicide as a category of analysis has usually been linked to the
political goal of preventing the categorisation of the killing of women as ‘crimes of passion’ or
‘honour killlings’, in contexts of IPH. It is also designed to denounce gender discrimination in
different homicide contexts in order to avoid impunity (see Pasinato 2011). In addition, the
expression draws attention to the omission/failure of the state in preventing these crimes and to
the importance of implementing policies to enhance gender equality. After all, naming the
phenomenon makes it more possible for the gendered killing of women to be recognised,
understood and categorised (Diniz, Costa and Gumieri 2015), which in turn facilitates the
gathering of official statistics.

Despite the criticism about the viability of using one homogeneous category to analyse such
heterogeneous situations—from the IPH (with different possible contexts) to serial murders
perpetrated by unknowns (Pasinato 2011)—as well as the strengthening of punitive responses
instead of global policies (Diniz , Costa and Gumieri 2015), the new crime was introduced to the
legal framework and was received with great enthusiasm by feminist organisations.

The reform introduced an aggravated form of homicide, when perpetrated ‘against a women, for
reasons related to the condition of the female sex’ (Brazilian Penal Code, article 121, § 29, item
VI). A section of the law (§ 22-A) explains the reach of the new crime: ‘There are reasons related
to the condition of the female sex when the crime is related to: (i) domestic and family violence;
(ii) contempt or discrimination towards the condition of being women’. It also increases the
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penalty when violence is perpetrated against pregnant women, children under 14 years, elders
of 60 years, or in the presence of the victim’s children or parents.

The original bill, supported by the National Parliamentary Commission of Enquiry on Violence
Against Women in Brazil (2013), the National Secretary of Women’s Policies and feminist
organisations, used the expression ‘for gender reasons’ but, during the legislative procedures,
conservative lobbiests caused this to be replaced with the expression by ‘female sex’ and ‘women’,
fearing that the expression ‘gender’ would strengthen the lesbian, gay, bisexual, transgender and
intersex agenda. In fact, currently in Brazil there is a moral crusade by conservative movements
against the so-called ‘gender ideology’, focused on the prohibition of gender relations discussions
in schools, in an attempt to prevent greater acceptance of diverse sexualities.

Femicide is closely associated with IPH, and interpretions of the law have almost unanimously
related its application to the situations described in the MPL (domestic, family and intimate
relations). Before the reform, it was possible to prosecute IPH as aggravated homicide,
considering the sexist reasoning behind the crime as a ‘frivolous or vile motivation’. Nevertheless,
the moral behaviour of the victim, the offender’s honour in cases of alleged (or actual) betrayal
and the supposed uncontrollable feeling of love’ during the separation of the couple were often
taken into consideration. In many cases, these arguments have led to an acquittal or reduction of
the penalty, reclassifying the case as ‘privileged homicide’. The new legislation automatically
considers all homicides in the context of domestic and family violence femicide and therefore
aggravated homicide. Since in Brazil homicides are judged by Jury, this simplifies oral debates at
trial.

The law also aims to cover others situations of non-intimate femicide. The Brazilian legal
literature has not fully explored the potential of this new approach. A interpretative statement of
the National Commission of the Prosecution Office for Domestic Violence (2015) considers non-
intimate partner femicides to cover deaths of women in contexts of trafficking in persons, sexual
exploitation, sexual violence, sex workers, collective murders, and killings with a body’s
mutilation, disfiguration or similar.

The introduction of this new juridical category has also engendered a debate about gender
violence, with professionals who are usually different individuals to those working in the
specialised domestic violence units, working in police homicides units, prosecution offices, and
jury courts. An example of progress in this area is the National Guideline on Femicide to
investigate, prosecute and judge gender-based homicides, a protocol sponsored by the United
Nations Women which was developed—based on a similar Latin-American protocol—by a
working group of members of the law enforcement agencies involved in the project (United
Nations Women 2016). This document forms an important training tool which brings a new
perspective for comprehending the dynamics of gender violence and its implications for criminal
investigation and trial, such as collecting evidence related to the couple’s previous history of
violence and respecting the victim’s memory on trial.

Another example of progress was the definition of femicide as the special goal for the 2016
‘National Strategy of Justice and Public Safety’ (ENASP), a joint program of the Ministry of Justice,
National Council of the Judiciary and the National Council of the Prosecution Office to prioritise
the investigation, prosecution and judgement of specific crimes. This program verified that,
during the first year of the new femicide law, from 15 March 2015 to 15 March 2016, there were
3,818 cases, which led to 2,686 formal criminal investigations. Furthermore, by the end of year
2016, 52.8 per cent of these cases had been prosecuted, 3.35 per cent were filed, 3.2 per cent were
reclassified as a less serious crime, and 40.58 per cent remained under investigation (National
Council of the Prosecution Office 2016). The level of effectiveness in substantiating the
investigations varies considerably between the states, from a very effective 90.9 per cent
prosecution of cases in the Federal District (Brasilia), to a clearly ineffective 4.7 per cent
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prosecution percentage in Sergipe. Indeed, police inefficiency in concluding investigations of all
crimes, including homicides, and the judicial system slowness in judging cases are long-standing
serious issues in Brazil: in general, only 8 per cent of homicide investigations are substantiated
(National Council of the Prosecution Office 2012). The gap between homicide incidents and
formal investigations is also a sign of another long-standing problem: the summary filing of cases
in police stations, without any investigation and control.

Final considerations

The MPL has produced a great change in Brazilian society and institutions, shaking the traditional
vision that a ‘couple fight is a private matter’. It promoted a broader discussion about gender
relations and induced the proliferation of informal feminist movements, with its climax in a 2015
social media campaign against harassment and sexual violence, the so-called Brazilian ‘Spring of
Women’ (see Khazan 2015). Marches against gender violence are happening constantly, the
media often highlights domestic violence cases and e-campaigns viralise on the Internet.

In a country with authoritarian and punitive traditions, using the criminal law has a strong
symbolic power to recognise the seriousness of human rights violations and to induce social
change. Despite the broad perspective of the MPL, most of the solutions are yet thought of in a
solely punitive perspective, disregarding the importance of integrated policies to support victims
and to meet their expectations of protection.

The full implementation of the MPL remains a challenge, as does punctually reviewing it under
constant conservative questioning. Today, the Brazilian feminist strategy is blocking all attempt
to amend the MPL, in order to protect it from backlash.

Notwithstanding the contention and challenges, the integration of the justice system with other
agencies in a problem-oriented perspective is something new in the Brazilian context, and the
MPL has provided a fertile and promising field for this development. In fact, there are inovative
Brazilian policies, as demonstrated by the women-only police stations, the House of the Brazilian
Woman, and the specialised courts and prosecution offices. This specialisation of police and the
integration with multi-disciplinary centres has recently been pointed out as a promissing policy
to address domestic violence in the Australian context (Neave et al. 2016: 62-64). As Carrington
and colleagues argue, observing this Brazilian policy, ‘there is also much that feminists from the
global North can learn from the struggles for justice by women in the global South’ (Carrington,
Hogg and Sozzo 2016: 12).

In an environment of massive human rights violations against women, the adaptation of the
Brazilian law and policies to respond to domestic violence represents a move towards better days
for Brazilian women.
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2 This study considered the data from the World Health Organization regarding the deaths of women in 83
countries, in the most recent year available, creating a rate ranking.

3 Other calls were related to information, suggestions, complaints, and referral to services.

* The Brazilian statistic quoted considers only female victims of intimate partner homicide, while the Australian
statistics consider both male and female victims of intimate partner homicide, even though 75 per cent of the
victims are female.
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